SECURITY EMPLOYER’S INFORMATION 

[Owner’s of Pubs, Clubs, etc]

As owners’ and/or managers’ of pubs, clubs, and other venues used by the public, you are aware of your legal responsibilities for your duty of care to your patrons.  Therefore, when appropriate, you employ security officers to ensure that your patrons can enjoy your facilities in safety as well as protecting your private property.  These individuals require professional qualifications to be licensed.  These qualifications, however, vary considerably. In situations that may require the legally justified removal of a person from your premises or their arrest, it is legally important to have professionals who are appropriately qualified and experienced to fulfil this role.  It is therefore appropriate that you pay particular attention to these qualifications when recruiting staff for these roles.

Courts around the world are increasingly holding employers responsible [called vicarious liability] for the behaviour of their employees and therefore making damages and compensation judgements against the employers as well as the employee, should the employee’s behaviour breach the law. [* Refer example below]

Besides public liability insurance, etc, employers, in consultation with their lawyers, could consider employment contracts that stipulate the qualifications and even the methods that they authorise their employees to use, when legally justified, to minimise the risk of these claims as well as the size of the damages and compensation judgements against them [by reducing their role in the legal concept of contributory negligence.]  For example, stipulating the qualifications required and perhaps even the minimum force methods to be used, like ‘Imagi-Natives’ Self-Defense’ Methods, in the employment contracts and then requiring copies of their assessment printouts – i.e.  ‘Punches’, ‘Kicks’, ‘Front Grabs’, ‘Rear Grabs’, ‘Ground’, ‘Other Attacks- including escorting out/come-alongs’ correctly signed, recently dated and stamped with a company stamp from the Registered Training Organization, authorised to train in these qualifications, to ensure their current proficiency for their employee records and the employer’s insurance company. 

* Example

 http://www.abc.net.au/rn/lawreport/stories/2006/1681414.htm   
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Bouncers who overstep the line

A Brisbane nightclub where a bouncer punched a club patron has been found liable for the actions of its employee.

Transcript

This transcript was typed from a recording of the program. The ABC cannot guarantee its complete accuracy because of the possibility of mishearing and occasional difficulty in identifying speakers.

Damien Carrick: First, closer to home, and a less gentle form of touching: a nightclub where a bouncer punched a club patron is found liable for damages. 

It was just an average night out for young Brisbane bloke Gavin Ryan; a few drinks with a friend, listening to music, but in the early hours of the following morning there was blood on the dance floor. 

In an unprovoked attack, Gavin Ryan was punched by a bouncer and lost consciousness. Well just recently, the Queensland Court of Appeal upheld a compensation award of $40,000. The judge had a good deal to say about the responsibilities of pub and club owners for the actions of their employees. 

Mark O'Connor is a partner with Brisbane law firm, Bennet and Philp. He specialises in personal injury, and took a close interest in the case. 

Mark O'Connor: Basically it involved a couple of young fellows who went to a city nightclub, arrived about midnight, had drinks going through till about 5 in the morning, affected by alcohol, but they weren't causing trouble, they were keeping to themselves, just listening to music. They then went to leave the premises, at 5.30 when the club was closing down. For whatever reason, one of the bouncers who was employed by the hotel, must have taken a dislike to one of these young fellows (there seems to be no explanation for it) approached one of them and suggested that one of their friends was still back inside, and needed assistance. The young fellow proceeded back inside the club, and when he was back inside this bouncer then punched him heavily in the face for no reason and he fell to the ground and suffered injuries. And this young fellow, Ryan, then brought proceedings for compensation against the hotel. 

Damien Carrick: And indeed, reading the decision, when the bouncer called Ryan over to summon him into the club and ultimately belt him, Ryan trotted over and politely shook the bouncer's hand and asked 'How can I help you?' This guy seemed like a pretty harmless, happy-go-lucky bloke. 

Mark O'Connor: Yes, and as I said earlier, there was no suggestion he'd been playing up, he was simply there having a few drinks, listening to the music, having some fun with his friends. 

Damien Carrick: And what injuries did this guy sustain, this young Mr Ryan? 

Mark O'Connor: He suffered some head injuries. He received damages of some $40,000 or so. So reasonably significant. 

Damien Carrick: And that decision was made a while ago, but then the publican appealed the decision, and that's just been decided recently in the Queensland Court of Appeal, to uphold the decision and not overturn it. 

Mark O'Connor: That's right. The publican appealed the decision on the basis that although the bouncers were authorised to use force to carry out their duties of crowd control, they weren't authorised to beat patrons effectively for no reason. 

Damien Carrick: So the publican was basically throwing up his hands and saying, 'Hold on a minute, don't hold me responsible for what my employees did, which was way out of line, and I acknowledge that, but it was way outside the scope of their employment'. 

Mark O'Connor: Absolutely. 

Damien Carrick: What did the court find? Why did the court say, 'No, we don't buy that argument.'? 

Mark O'Connor: Well the court found that the employer was, vicariously responsible for the bouncer's actions, and basically what they said was because the employer had authorised the use of force by an employee, the employer then can't complain if the bouncer I guess, is over-vigorous in carrying out his duties, and causes someone an injury. 

Damien Carrick: This is a tricky issue because I can imagine employers would say Look, if you carry out a criminal act, while you're actually on the job, it doesn't necessarily mean that an employer should automatically be held responsible. What do courts look at when they're trying to work out if an employer should be vicariously liable for the actions of their employee? 

Mark O'Connor: What the courts look at is whether or not what you're doing can be I guess deemed as being part of the way you're allowed to carry out your duties. So if an employee injures someone, or does something in the course of his employment and it might be an authorised way of carrying out what are otherwise authorised acts, well then an employer will be found responsible. I think the message is that as soon as you're authorising staff to use physical force upon patrons, that an employer can pay a pretty heavy price if your employee steps over the line and beats someone. The message in the decision I guess was that if there are some other reasons for the assault, so let's say if it's a neighbour who happens to visit the club he'd had a long-time argument with, or feud with, and you take the opportunity when he walks into the club to hit him, probably in that circumstance I suspect the employer wouldn't be found responsible because it was simply a bouncer carrying on a personal feud and had nothing to do with carrying out his duties. 

Damien Carrick: He happened to kind of seize the moment when he saw him in the course of his employment. 

Mark O'Connor: That's right. So it's something which might have happened anywhere, that's right. 

Damien Carrick: I understand there was a really, really interesting British case just recently; can you tell me about that? 

Mark O'Connor: Yes, there was a Court of Appeal decision from Britain in 2003. It involved a pub/club again. A group of people went to a club; they had an altercation with a bouncer - he wouldn't let them in. The same group returned the following week. He asked them to leave, and they didn't, and so he attacked one of them. It appears that the rest of the patrons in the hotel/club reacted to this, and actually they then turned on the bouncer. Someone smashed a glass or a bottle over his head, the bouncer then left the premises, walked around the corner to his house, grabbed a knife, came back to the pub, and then stabbed one of the persons who he'd had the alteration with, causing them to become a paraplegic, and in that case the Court of Appeal said that even though his return to the club had been motivated by a need for revenge, that it was still close enough linked to his work duties for the employer to be found vicariously responsible. 

Damien Carrick: And was that because the animosity, the anger, which fuelled the assault, took place within the employment context and so the subsequent assault was, if you like, created in the initial employment context? 

Mark O'Connor: That certainly seems to be the case. It all happened reasonably quickly, and I don't think there was a great time lag between when the bouncer was hit by one of the patrons to when he returned with the knife. But again it appears to be because he had the right to use force as part of his duties. And I guess it was all wildly connected with his ability to use force for crowd control that the courts found it was closely enough connected to make the employer vicariously responsible. 

Damien Carrick: And not talking specifically about any of the cases we've talked about here, but there is this stereotype of the stocky, steroid-pumped bouncer who might be quite aggressive. 

Mark O'Connor: That's right. And I'm sure there are many bouncers out there, people who are involved in security, who find it a rewarding profession and find they never have to use force because of their skills. Unfortunately I think there are too many who are in the industry who seem to treat the random use of violence as just part of their stock in trade. 

Damien Carrick: In the Ryan case, what actually happened, who did what to whom, was easily established in the civil case. However, these types of cases are not normally so clear-cut. It's late at night, the lighting ain't great, everyone's 'tired and emotional', alcohol or other drugs have been consumed, there'll often be wildly differing accounts of what's happened. 

A Coronial inquiry currently taking place in Melbourne involving a man who died outside a pub, has heard contradictory accounts of what took place. And in Brisbane, three bouncers are vigorously contesting charges of murder relating to the death of a man outside a pub. And of course as Mark O'Connor points out, to secure a criminal conviction against an individual, the prosecution needs to establish the facts beyond reasonable doubt. Whereas in a civil case, to obtain monetary damages from either an individual or from their employer, a plaintiff only needs to establish their case on the balance of probabilities. 

Mark O'Connor: With the criminal scenario, obviously it's a higher onus of proof. They have to prove that they were assaulted by the guard in question beyond reasonable doubt, and they also have to be able to prove that it was a particular person who assaulted them. In a civil case I guess it's a little bit easier, in that it's a lower onus of proof, you have to just show that they're responsible on the balance of probabilities. And also I guess, if you don't know who the particular bouncer is, you can simply say 'a bouncer' or 'a number of bouncers employed by this particular hotel were involved in the assault'. So you can be a little bit vague and your case can still succeed. 

Damien Carrick: And of course on this civil and criminal point, you had Zdravko Micevic who was a bouncer in Melbourne who was found not guilty on charges of murder or manslaughter of David Hookes, the prominent former Victorian cricket coach. But I understand his widow has now commenced a civil action against Zdravko Micevic and the owners of the pub outside of which David Hookes died. It's very interesting, because of course there are wildly differing accounts of what actually took place on the night, and that would seem to be almost standard when you've got an altercation taking place outside a pub. 

Mark O'Connor: Yes, you're right. I don't claim to be too familiar with the transcript of evidence of what happened at the criminal trial, and I guess when you're looking at those differing onuses of proof, maybe it was going to be hard to get a conviction criminally. Who knows, it might be easier civilly; but you're right, especially with that case where there seemed to be many different versions of what happened. It'll be interesting to see what a civil judge makes of it. 

Damien Carrick: Mark O'Connor, partner with Bennett and Philp.
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